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Truth Is Seldom Pure and Rarely Simple

I.  Introduction

International civil society has expressed a growing discontent for
the practice of granting impunity, particularly for the leaders who
ordered the commission of atrocities and the senior commanders
who executed these unlawful orders. This discontent is illustrated
by the indictment of leaders such as Augusto Pinochet1 of Chile,
Slobodan Milosevic2 of Serbia, and Radovan Karadzic3 of the
former Republika Srpska in Bosnia.
The demands of international civil society for the respect of
human rights and for accountability for their violation also
influenced the creation of several ad hoc international institutions
dedicated to these ends, such as the International Military
Tribunal, the International Military Tribunal for the Far East, the
International Criminal Tribunal for the Former Yugoslavia, and the
International Criminal Tribunal for Rwanda. These institutions
benefitted from the support of governments motivated by
universal humanistic values and recognize the importance of
international criminal accountability mechanisms as a means to
maintain world order and restore peace.
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These developments reflect the emergence of accountability and
justice as internationally recognized values that are necessary for
the maintenance of world order and for the restoration and
maintenance of peace. However, the pursuit of international
criminal justice on an ad hoc basis is less than satisfying. For
example, while tribunals were established in the wake of World
War II, armed conflict in the Balkans, and the Rwandan genocide,
similar international action was not taken in the aftermath of the
atrocities committed in Sierra Leone4 or Cambodia.5 To avoid the
pitfalls of ad hoc justice, international norms and standards for
accountability need to be clearly established and consistently
applied in order to achieve predictability and ultimately
deterrence. An important first step in providing this consistency
and predictability comes in the form of the recent establishment of
a permanent international criminal court.
This article addresses legal issues that should help overcome the
political and other barriers to accountability by removing impunity
as an option in the wake of violations of international humanitarian
law and human rights law norms. If restrictions are placed on the
permissible parameters of arrangements for addressing abuses,
negotiators would be precluded from opting for impunity as an
expediency.
Also, this article explores state and individual responsibility for
violations of international humanitarian law and human rights law
norms, specifically in the context of victim reparation.

II.  The Historical Context

Since World War II, the number of conflicts of a non-international
character and the abuses of repressive regimes have dramatically
increased in number and intensity.6 This is in sharp contrast to the
decline of conflicts of an international character during the same
period.7 The resulting violations of international humanitarian and
human rights law that have occurred, and continue to occur,
during these purely internal conflicts include genocide, crimes
against humanity and war crimes, along with, inter alia, extra-
judicial executions, torture, and arbitrary arrest and detention.8

During the course of the twentieth century, it is estimated that
conflicts of a non-international character and the abuses by
repressive regimes have resulted in over 170 million deaths.9
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This is compared with an estimated 33 million military casualties
over the same period of time.10 Since World War II alone, it is
estimated that more than 250 conflicts of a purely internal
character have occurred.
These post-World War II situations, which include conflicts of a
non-international character and the abuses by repressive
regimes, have resulted in an estimated 86 million casualties.11

Notwithstanding this high level of victimization, few national or
international prosecutions have occurred. In fact, since the
international tribunals at Nuremberg and Tokyo following World
War II, there have been only two internationally established ad
hoc investigatory commissions and two ad hoc tribunals, which
were for Yugoslavia and Rwanda respectively.12 Furthermore,
there has been only one international truth commission, which
was for El Salvador.13 This commission, however, did not
generate prosecutions. A special body was created in South
Africa called ‘The Truth and Reconciliation Commission’14 from
which some prosecutions may result.  In addition, there have only
been two national prosecution systems established, in Ethiopia
and Rwanda, in the aftermath of conflicts. Select national
prosecutions have also occurred in Argentina15 and Chile,16 where
a national inquiry commission was also established.

Furthermore, in some Eastern and Central European countries,
"lustration" laws have been passed to remove persons of the past
regime from office, but only a few prosecutions have taken
place.17 For all practical purposes, very little else has occurred,
and even these existing accountability mechanisms have
produced few tangible results. Few of the perpetrators of the
crimes described above have ever faced justice, including those
who committed jus cogens crimes such as genocide, crimes
against humanity, war crimes and torture, for which there is a duty
to prosecute and punish. Furthermore, even the basic truths of
what happened in these conflicts, such as how and why they
evolved and who bears responsibility for the atrocities that
occurred have only seldom been exposed by governmental or
international bodies. That task, with all its understandable
limitations, has been undertaken primarily by non-governmental
organizations, journalists, and researchers.
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III.  The Failure to Provide Accountability

Why have so few efforts been undertaken, either through
prosecutions or other accountability mechanisms to enforce
violations of international humanitarian and human rights law?
The answer is that justice is all too frequently bartered away for
political settlements. Whether in international or purely internal
conflicts, the practice of impunity has become the political price
paid to secure an end to the ongoing violence and repression.18

In these bartered settlements, accountability to the victims and the
world community becomes the object of political trade-offs, and
justice itself becomes the victim of realpolitik.19

Bartering away justice for political results, albeit in the pursuit of
peace, has been the traditional method of settlement used by
political leaders who seek to end conflicts or facilitate respect for
human rights in repressive regimes. The grim reality is that in
order to obtain peace, negotiations must be held with the very
leaders who frequently are the ones who committed, ordered, or
allowed atrocious crimes to be committed.  For example, Serbian
President Slobodan Milosovevic, the architect of the atrocities
committed in Bosnia between 1991 and 1994, was seemingly
granted de facto immunity from prosecution by the Yugoslav
Tribunal in exchange for his signature on the Dayton Peace
Accords that ended that conflict. Thus, the choice presented to
negotiators is whether to have peace or justice. Sometimes this
dichotomy is presented along more sophisticated lines: peace
now, and justice some other time.20 The choice is, however,
frequently fallacious and the dichotomy may be tragically
deceptive. Surely, no one can argue that peace is unnecessary
and not preferable to a state of violence. But the attainment of
peace is not necessarily to the exclusion of justice, because,
frequently, justice is necessary to attain peace.

As Pope Pius XII stated in his address on the subject of
international criminal justice:

“A peaceful and ordered social life, whether within a national
community or in the society of nations, is only possible if the
juridical norms which regulate the living and working together of
the members of the society are observed”.21
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The question thus arises as to the meaning of the word "peace" --
namely, its scope, goals, and duration. Indeed, the word "peace"
is used freely in the context of ending conflicts or ensuring
transition from repressive regimes to those that ensure respect for
human rights. But, this word is used without being defined, or
more particularly, without any identification of what the goal of the
peace is or how long the purported peace is designed to last.
There is, therefore, a wide range of meanings of the term.  In the
political discourse of ending conflicts, it ranges from the cessation
or absence of hostilities to popular reconciliation and forgiveness
between social groups previously in conflict with one another. It
also includes the removal of a repressive regime or leader and the
effectuation of a regime change.

The processes of attaining peace, whatever the intended
outcome, vary in accordance with the type of conflict, its
participants, the number and type of violations of international
humanitarian or human rights law, other violative conduct by
opposing groups, and the popular perceptions of events, as well
as the future expectations of popular reconciliation between or co-
existence amongst opposing groups. Peace, therefore,
encompasses a wide range of policy options, some of which can
be combined to attain that end. But, in a world order based on the
rule of law and not on the rule of might, the attainment of peace to
end conflicts cannot be totally severed from the pursuit of justice
whenever justice may be required in the aftermath of violence.
Granted, peace and justice are ideals founded upon certain
values whose meaning varies epistemologically and according to
group and individual beliefs.

Yet, however relative these ideals and their outcomes may be,
they are nonetheless subject to the world community's norms and
standards which represent the threshold of international legality. If
peace is not intended to be a brief interlude between conflicts, it
must, in order to avoid future conflict, encompass what justice is
intended to accomplish: prevention, deterrence, rehabilitation, and
reconciliation.

There is no doubt that every conflict has its own peculiarities and
can even be labeled sui generis.
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That reality, in itself, however, does not and cannot exclude the
application of existing international legal norms such as those relative
to the regulation of international and non-international armed
conflicts, as well as those relative to times of war and of peace,
namely crimes against humanity, genocide and torture. The
application or even the attempted application of these norms against
authors of violations of international humanitarian and human rights
law is a fundamental deterrent to future violations by others and
shatters the veil of impunity that obscures accountability.22

IV.  The Normative Framework

The normative framework that applies to armed conflicts, whether
of an international or non-international character and to the
abuses of repressive regimes, contains certain weaknesses and
gaps. While conflicts of an international character are adequately
covered by the four Geneva Conventions of 194923 and Protocol I
of 1977,24 conflicts of a non-international character are less
adequately covered by common article 3 of the four Geneva
Conventions of 1949 and Protocol II of 1977.25 Furthermore, pure
abuses committed by repressive regimes are not covered by
these and other aspects of the regulation of armed conflicts,
including the customary law of armed conflicts.26

Notwithstanding the above weaknesses, crimes against
humanity,27 genocide,28 and torture29 apply in all these contexts,
irrespective of legal characterization or the nature of the conflict.
Still, crimes against humanity have yet to be embodied in a specialized
convention which would eliminate certain ambiguities relative to its
earlier formulation in Article 6(c) of the International Military Tribunal's
Statute.30 In addition, both genocide and crimes against humanity
contain certain normative weaknesses. As to genocide, certain groups
are not included in the convention's protective scheme, and the
requirement of a specific intent required by the convention is a high
threshold, frequently difficult to prove. Lastly, there is also an obvious
overlap between genocide and crimes against humanity, as well as
between these two crimes and war crimes. These overlaps need to be
clarified.
Notwithstanding the weaknesses and gaps in the normative framework
of the three major categories of international crimes (i.e. genocide,
crimes against humanity, and war crimes), there is also a significant
weakness in the practice of states with respect to fair enforcement.
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The enforcement of their proscriptions consists of two duties,
namely, the duty to prosecute or extradite and the duty of states
to cooperate with other states in the investigation, prosecution,
and adjudication of those charged with such crimes, and the
punishment of those who are convicted of such crimes.31

Although the duty to prosecute or extradite exists in the Genocide
Convention,32 the Geneva Conventions of 1949,33 and Protocol I of
1977,34 it does not exist in conventional law with respect to crimes
against humanity.  The gap is due to the fact that there is no
specialized convention for this category of crimes.35 Nor do these
obligations explicitly exist with respect to common article 3 of the four
Geneva Conventions of 1949 and Protocol II of 1977,36 applicable to
conflicts of a non-international character. It should be noted,
however, that in 1971 the United Nations General Assembly adopted
a resolution on war criminals,37 affirming that a state's refusal "to
cooperate in the arrest, extradition, trial and punishment" of persons
accused or convicted of war crimes and crimes against humanity is
"contrary to the United Nations Charter and to generally recognized
norms of international law."38 Further, in 1973, a resolution was
adopted by the United Nations General Assembly entitled the
Principles of International Co-operation in the Detention, Arrest,
Extradition and Punishment of Persons Guilty of War Crimes and
Crimes Against Humanity.39 No specialized international convention,
however, has been passed on these subjects, and therefore, the duty
to prosecute or extradite, while advocated by scholars, needs,
nonetheless, to be established as a part of customary international
law in the absence of a specific convention embodying such an
obligation.40 Of course, the duty to prosecute or extradite could not
be effective if statutes of limitations applied.
Thus, in 1968, the United Nations adopted the Convention on the
Non-Applicability of Statutory Limitations to War Crimes and
Crimes Against Humanity,41 and similarly, in 1974, the Council of
Europe adopted the European Convention on the Non-
Applicability of Statutory Limitations to Crimes against Humanity
and War Crimes (Inter-European).42

It is disturbing, however, that the United Nations convention has
been ratified by only 54 states,43 and the European convention by
only one,44 thus indicating a marked reluctance on the part of the
188 member states of the United Nations to support the
proposition that no time prescriptions should apply to these
crimes, and thereby making their prosecution more difficult.
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There exists yet another impediment to the national enforcement
of genocide, crimes against humanity, and in some respects, war
crimes. This comes in the form of the limited recognition and
application of the theory of universal jurisdiction to such crimes.45

Few states recognize the application of the theory of
universality.46 Surely, if more states would recognize and apply
this theory of jurisdiction, national criminal justice systems would
have the competence to exercise their jurisdiction for such
crimes.47

Furthermore, few countries have enacted national legislation
needed to prosecute genocide and crimes against humanity.48

V.  International Crimes: Jus Cogens and Obligatio Erga
Omnes

International crimes that rise to the level of jus cogens constitute
obligatio erga omnes which are non-derogable. Legal obligations
which arise from the higher status of such crimes include the duty
to prosecute or extradite, the non-applicability of statutes of
limitations for such crimes, the non-applicability of any immunities
up to and including heads of state, the non-applicability of the
defense of "obedience to superior orders" (save as mitigation of
sentence), the universal application of these obligations whether
in time of peace or war, their non-derogation under "states of
emergency", and universal jurisdiction over the perpetrators of
such crimes.

A.  Jus Cogens as a Binding Source of Legal Obligation in
International Criminal Law

Jus cogens refers to the legal status that certain international
crimes reach, and obligatio erga omnes pertains to the legal
implications arising out of a certain crime's characterization as jus
cogens.
Thus, these two concepts are different from each other.
International law has long recognized and employed with both
concepts, but mostly in contexts that do not include international
criminal law ("ICL").49 The national criminal law of the world's
major legal systems and ICL doctrine have, however scantily,
dealt with these concepts.50
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Furthermore, the positions of publicists and penalists on this
question diverge significantly. The main divisions concern the
manner in which a given international crime achieves the status of
jus cogens and the manner in which such crimes satisfy the
requirements of the "principles of legality."51

With respect to the consequences of recognizing an international
crime as jus cogens, the threshold question is whether such a
status places obligatio erga omnes upon states, or merely gives
them certain rights to proceed against perpetrators of such
crimes. Whether obligatio erga omnes  carries with it the full
implications of the Latin word obligatio, meaning “to bind” or
whether it is denatured in international law to signify only the
existence of a right rather than a binding legal obligation, has
neither been resolved in international law nor addressed by ICL
doctrine.

It is submitted here that the implications of jus cogens are those of
a duty and not of optional rights; otherwise, jus cogens would not
constitute a peremptory norm of international law. Consequently,
these obligations are non-derogable in times of war as well as
peace.52

Thus, recognizing certain international crimes as jus cogens
carries with it the duty to prosecute or extradite,53 the non-
applicability of statutes of limitation for such crimes,54 and
universality of jurisdiction55 over such crimes irrespective of where
they were committed, by whom (including heads of state), against
what category of victims, and irrespective of the context of their
occurrence (peace or war). Above all, the characterization of
certain crimes as jus cogens places upon states the obligatio erga
omnes not to grant impunity to the perpetrators of such crimes.56

Positive ICL does not contain such an explicit norm as to the
effect of characterizing certain crime as part of jus cogens.
Furthermore, the practice of states does not conform to the
scholarly writings that espouse these views. The practice of states
demonstrates that, more often than not, impunity has been
allowed for jus cogens crimes, the theory of universality has been
far from universally recognized and applied, and the duty to
prosecute or extradite is more inchoate than established, except
when it arises from specific treaty obligations.
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There is also much debate as to whether the duty to prosecute or
extradite is in the disjunctive or in the conjunctive,57 which of the
two has priority over the other and under what circumstances,
and, finally, whether implicit conditions of effectiveness and
fairness exist with respect to the duty to prosecute and with
respect to extradition leading to prosecution.58

The gap between legal expectations and legal reality is, therefore,
quite wide. It may be bridged somewhat by certain international
pronouncements59 and scholarly writings,60 but the question
remains whether such a bridge can be solid enough to allow for
the passage of these concepts from a desideratum to enforceable
legal obligations under ICL and creating state responsibility in
case of noncompliance.61

B.  Jus Cogens Crimes

The term "jus cogens" means "the compelling law" and, as such, a
jus cogens norm holds the highest hierarchical position among all
other norms and principles.62  By virtue of this status, jus cogens
norms are deemed to be "peremptory" and non-derogable.63

Scholars, however, disagree as to what constitutes a peremptory
norm and how a given norm rises to that level. Disagreement
arises over sources, content (the positive or norm-creating
elements), evidentiary elements (such as whether universality is
appropriate, or less will suffice), and value-oriented goals (for
example, preservation of world order and safeguarding of
fundamental human rights). Furthermore, there is no scholarly
consensus on the methods by which to ascertain the existence of
a peremptory norm, nor to assess its significance or determine its
content.
Scholars also disagree as to the means to identify the elements of
a peremptory norm, to determine its priority over other competing
or conflicting norms or principles, to assess the significance and
outcomes of prior application, and to gauge its future applicability
in light of the value-oriented goals sought to be achieved.64

Some scholars see jus cogens  sources and customary
international law as the same,65 others distinguish between
them,66 while still others question whether jus cogens is simply not
another semantic way of describing certain "general principles."67

This controversy adds to the level of uncertainty as to whether jus
cogens is a source of ICL.
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The legal literature discloses that the following international
crimes are jus cogens: aggression, genocide, crimes against
humanity, war crimes, piracy, slavery and slave-related practices,
and torture. Sufficient legal basis exists to warrant the conclusion
that all these crimes are part of jus cogens.68 This legal basis
consists of the following: (1) international pronouncements, or
what can be called international opinio juris, reflecting the
recognition that these crimes are deemed part of general
customary law;69 (2) language in preambles or other provisions of
treaties applicable to these crimes which indicates these crimes'
higher status in international law;70 (3) the large number of states
which have ratified treaties related to these crimes;71 and (4) the
ad hoc international investigations and prosecutions of
perpetrators of these crimes.72

If a certain rigor is to apply, however, this legal basis cannot be
examined merely in an aggregate manner. Instead, each of these
crimes must be examined separately to determine whether it has
risen to a level above that stemming from specific treaty
obligations, so that it can therefore be deemed part of general
international law applicable to all states irrespective of specific
treaty provisions.73 To pursue the approach suggested, it is also
necessary to invoke a doctrinal basis for determining what
constitutes an international crime and when in the historical legal
evolution of a given crime it can be said to have achieved the
status of jus cogens.74

As discussed below, certain crimes affect the interests of the
world community as a whole because they threaten the peace
and security of humankind and because they shock the
conscience of humanity.75 If both elements are present in a given
crime, it can be concluded that it is part of jus cogens. The
argument is less compelling, though still sufficiently strong, if only
one of these elements is present.76 Implicit in the first, and
sometimes in the second element, is the fact that the conduct in
question is the product of state-action or state-favoring policy.
Thus, essentially, a jus cogens crime is characterized explicitly or
implicitly by state policy or conduct, irrespective of whether it is
manifested by commission or omission. The derivation of jus
cogens  crimes from state policy or action fundamentally
distinguishes such crimes from other international crimes.
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Additionally, crimes which are not the product of state action or
state-favoring policy often lack the two essential factors noted
above which establish the jus cogens status of a particular crime,
namely a threat to the peace and security of mankind and conduct
or consequences which are shocking to the conscience of
humanity.
Each of these jus cogens crimes, however, does not necessarily
reflect the co-existence of all the elements. Aggression is, on its
face, a threat to the peace and security of mankind, but not all
acts of aggression actually threaten the peace and security of
humankind. While genocide and crimes against humanity shock
mankind's conscience, specific instances of such actions may not
threaten peace and security. Similarly, slavery and slave-related
practices and torture also shock the conscience of humanity,
although they rarely threaten the peace and security. Piracy,
almost nonexistent nowadays,77 neither threatens peace and
security nor shocks the conscience of humanity, although it may
have at one time.78 War crimes may threaten peace and security;
however, their commission is only an aggravating circumstance of
an already existing condition of disruption of peace and security
precisely because they occur during an armed conflict, whether of
an international or non-international character. Furthermore, the
extent to which war crimes shock the conscience of humanity may
depend on the context of their occurrence and the quantitative
and qualitative nature of crimes committed.79

Three additional considerations must be taken into account in
determining whether a given international crime has reached the
status of jus cogens.
The first pertains to the historical legal evolution of the crime.
Clearly, the more legal instruments that exist to evidence the
condemnation and prohibition of a particular crime, the better
founded the proposition that the crime has risen to the level of jus
cogens.80

The second consideration is the number of states that have
incorporated the given proscription into their national laws.81

The third consideration is the number of international and national
prosecutions for the given crime and how they have been
characterized.82 Additional supporting sources that can be relied
upon in determining whether a particular crime is a part of jus
cogens is other evidence of "general principles of law"83 and the
writings of the most distinguished publicists.84
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The jurisprudence of the Permanent Court of International Justice
("PCIJ") and the International Court of Justice ("ICJ") is also
instructive in determining the nature of a particular crime. The ICJ,
in its opinion in Nicaragua v. United States: Military and
Paramilitary Activities in and Against Nicaragua,85 relied on jus
cogens as a fundamental principle of international law. However,
that case also demonstrates the tenuous basis of using legal
principles to resolve matters involving ideological or political
issues or calling for other value judgments.86 In an earlier opinion,
the ICJ held that the prohibition against genocide is a jus cogens
norm that cannot be reserved or derogated from.87

Nevertheless, jus cogens leaves open differences of value,
philosophy, goals, and strategies among those who claim the
existence of the norm in a given situation and its applicability to a
given legal issue.88 Thus, jus cogens poses two essential problems
for ICL; one relates to legal certainty and the other to a norm's
conformity to the requirements of the "principles of legality." The
problem of normative positivism become evident in the case of a void
in positive law in the face of an obvious and palpable injustice, such
as with respect to crimes against humanity, as enunciated in the
Statute of the International Military Tribunal ("IMT") in the London
Charter of August 8, 1945.89 The specific crimes defined in Article
6(c) of the London Charter fall into the category of crimes which were
not previously addressed by positive law, but depended on other
sources of law to support implicitly the formulation of an antecedent
crime.90 In this context, proponents of natural law advocate that jus
cogens is based on a higher legal value to be observed by
prosecuting offenders, while proponents of legal positivism argue that
another principle should prevail, namely the "principle of legality" -
nullum crimen sine lege, whose values and goals are of that same
dignity, at least in principle.91 Since a value-neutral approach to the
reconciliation of these theories seems impossible, the only practical
solution is the codification of ICL.92

C.  Obligatio Erga Omnes

The erga omnes and jus cogens concepts are often presented as two
sides of the same coin. The term erga omnes means "flowing to all," and
so obligations deriving from jus cogens are presumably erga omnes.93

Indeed, legal logic supports the proposition that what is "compelling law"
must necessarily engender an obligation "flowing to all."
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The problem with such a simplistic formulation is that it is circular.
What "flows to all" is "compelling," and if what is "compelling"
"flows to all," it is difficult to distinguish between what constitutes a
"general principle" creating an obligation so self-evident as to be
"compelling" and so "compelling" as to be "flowing to all," that is,
binding on all states.94

In the Barcelona Traction case, the ICJ stated:

“[A]n essential distinction should be drawn between the
obligations of a State towards the international community as a
whole, and those arising vis-à-vis another State in the field of
diplomatic protection. By their very nature the former are the
concern of all States. In view of the importance of the rights
involved, all States can be held to have a legal interest in their
protection; they are obligations erga omnes”.95

Thus, the first criterion of an obligation rising to the level of erga
omnes is, in the words of the ICJ, "the obligations of a state
towards the international community as a whole."96 While the ICJ
goes on to give examples of such obligations in Barcelona
Traction,97 it does not define precisely what meaning it attaches to
the phrase "obligations of a state towards the international
community as a whole."98

The relationship between jus cogens and obligatio erga omnes
has never clearly been articulated by the PCIJ or the ICJ, nor has
the jurisprudence of either court ever explicitly articulated how a
given norm becomes jus cogens, or why and when it becomes
erga omnes and what consequences derive from this. Obviously,
a jus cogens norm rises to that level when the principle it
embodies has been universally accepted, as demonstrated
through consistent state practice accompanied by the necessary
opinio juris, by most states.99 Thus, for example, the principle of
territorial sovereignty has risen to the level of a "peremptory norm"
because all states have consented to the right of states to
exercise exclusive territorial jurisdiction.100
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Erga omnes, as stated above, however, is a consequence of a
given international crime having risen to the level of jus cogens.101

It is not, therefore, a cause of or a condition for a crime's inclusion
in the category of jus cogens.
The contemporary genesis of the concept obligatio erga omnes
for jus cogens crimes is found in the ICJ's advisory opinion on
Reservations to the Convention on the Prevention and
Punishment of Genocide.102

The concept also finds support both in the ICJ's South West Africa
cases103 as well as from the Barcelona Traction104 case. However,
it should be noted that the South West Africa cases dealt, inter
alia, with human rights violations and not with international crimes
stricto sensu105 and that the Barcelona Traction case concerned
an issue of civil law.
It is still uncertain in ICL whether the inclusion of a crime in the
category of jus cogens creates rights or, as stated above, non-
derogable duties erga omnes. The establishment of a permanent
international criminal court having inherent jurisdiction over these
crimes is convincing evidence for the proposition that crimes such
as genocide, crimes against humanity, war crimes and torture are
part of jus cogens and that obligations erga omnes to prosecute
or extradite flow from them.106

D.  Conclusion

Crimes against humanity, genocide, war crimes, and torture are
international crimes which have risen to the level of jus cogens.107

As a consequence, the following duties arise: the obligation to
prosecute or extradite, the obligation to provide legal assistance, the
obligation to eliminate statutes of limitations, and the obligation to
eliminate immunities of superiors up to and including heads of states.
Under international law, these obligations are to be considered as
obligatio erga omnes, the consequence of which is that impunity
cannot be granted.108 These crimes establish non-derogable
protections and the mandatory duty to prosecute or extradite
accused perpetrators, and to punish those found guilty, irrespective
of locus, since universal jurisdiction presumably also applies. Neither
can there be statutory limitations for these crimes. What is needed,
therefore, is the uniform application of these norms to the same types
of victimization irrespective of the contexts in which they occur and
regardless of how they are legally characterized.
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The protections afforded victims and the responsibility befalling
perpetrators and their superiors should not be bound by the legal
characterization of the nature of a given conflict, nor should they
be limited by the expectations of political settlements and peace
arrangements.
Even though the weaknesses and gaps in the normative scheme,
discussed above, must be resolved, this does not mean that
existing norms are insufficient to apply to the crimes in
question.109 There are, indeed, sufficient norms.  What is lacking
is the political will to enforce them. The International Criminal
Court will certainly contribute to the enhancement of international
enforcement.110 But, even when the International Criminal Court is
in place and functioning, it will have to be considered as being on
the same continuum as national criminal courts.  In order to
achieve effective deterrence, all these legal systems will have to
work in a complementary way to reinforce one another.

VI.  Accountability Mechanisms

International and national prosecutions are not the only methods of
accountability. There are other options that must be examined,
though in the opinion of this writer, there exists a duty to prosecute,
whether at the international or national level, for genocide, crimes
against humanity, war crimes, and torture.111

Accountability measures fall into three categories: truth, justice, and
redress.112 Accountability must be recognized as an indispensable
component of peace and eventual reconciliation. Accountability
measures which achieve justice range from the prosecution of all
potential violators to the establishment of the truth.
Accountability is the antithesis of impunity, which occurs either de
jure through the granting of amnesties or de facto through the
failure of a state to enforce legal norms either willingly or as a
result of an insufficient legal infrastructure.
Amnesties are essentially a form of forgiveness,113 granted by
governments, for crimes committed against a public interest.
While amnesty is a deliberate positive action, impunity is an act of
exemption -- an exemption from punishment, or from injury or
loss.114 Amnesty can occur after a person or a group of persons
have been convicted, not beforehand. The recurrence of pre-
prosecution amnesty is, therefore, an anomalous phenomenon
developed as part of a policy of impunity.
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Impunity can also result from de facto conduct, often occurring
under color of law when, for example, measures are taken by a
government to curtail or prevent prosecutions. As a de facto act, it
can be the product of either the failure to act or the product of
more deliberate procedural and practical impediments, which can
preclude prosecution.115 It is also possible to achieve impunity
through other practical impediments.116 In the context of
accountability, the attainment of truth, justice, and redress raises
a host of issues addressed by other studies.117

The accountability options include: (a) international prosecutions;
(b) international and national investigatory commissions; (c) truth
commissions; (d) national prosecutions; (e) national lustration
mechanisms; (f) civil remedies; and (g) mechanisms for the
reparation of victims.

A.  International Prosecutions

International prosecutions currently include prosecutions before
the future International Criminal Court and the existing ad hoc
international criminal tribunals for Yugoslavia and Rwanda. As a
matter of policy, international prosecutions should be limited to
leaders, policy-makers and senior executors.118 This policy,
however, does not and should not preclude prosecutions of other
persons at the national level which can be necessary to achieve
particular goals.119 There must be prosecution for at least the four
jus cogens crimes of genocide, crimes against humanity, war
crimes and torture. Prosecution at the international level is
important because it is likely the only way to reach the leaders,
senior executors, and policy makers, who may otherwise be de
facto beyond the reach of local law.120

B. International and National Criminal Investigatory
Commissions

International and national criminal investigatory commissions
include internationally established commissions, or designated
individuals, assigned to collect evidence of criminality, in addition
to other fact finding information of a more general nature.121 They
are important in providing the basis for future, and to be sure,
timely, national and international prosecutions and in documenting
violations of international humanitarian and human rights law.
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C. International and National Truth Commissions

This accountability option centers on the acknowledgment of the
facts through mechanisms such as truth commissions and fact-
finding investigative bodies. These commissions, which can be
established internationally, regionally, or nationally, have the
mandate to discover the entirety of the truth, or a portion thereof.
Truth commissions, however, should not be deemed as a sole
substitute for prosecution of the four jus cogens crimes of
genocide, crimes against humanity, war crimes, and torture.
These commissions may run in conjunction with prosecutions, but
still, their role is to establish a record of what has happened, and
to disseminate this information widely at both the national and the
international level.122 Essentially, their goals are to serve the end
of peace and reconciliation, and may sometimes be less relevant
to criminal justice, though by no means less important to that
purpose. The advantage of these commissions is that they
establish the broader context of a given conflict, thus eliminating
the need at national and international prosecutions to provide that
broader context or to use a given trial as a means of establishing
a historical context123 that could, in some cases, be deleterious to
the case under prosecution or the due process quality of the trial.
Trials are generally ill-suited to deal with the task of providing a
complete history of past violations.  This is specifically a result of
their adversary nature where the duty of the prosecutor is to focus
on limited facts relevant to the guilt of the individual before the
court, and the duty of the defense is to challenge the admissibility
of the essential information.124 It is to be noted that an
international or national truth commission is not necessarily a
reconciliation commission. Some of these commissions can also
be of a hybrid nature, taking on investigative features.125

D. National Prosecution

National prosecutions should include all persons who have
committed criminal acts, subject, however, to reasonable and
justified prosecutorial discretion. This includes persons who have
committed the four jus cogens crimes of genocide, crimes against
humanity, war crimes, and torture.126  Furthermore, there should
be a principle of no general amnesty for these four crimes.
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For crimes other than the four mentioned above, the national
system may develop criteria for selectivity or symbolic prosecution
consistent with their laws, provided these criteria are not
fundamentally unfair to the accused. This does not preclude
prosecutorial discretion when the evidence is weak or the
criminality tenuous, or when a plea bargain can lead to the
prosecution of more culpable offenders. Such prosecutions must
be subject to standards whereby the exercise of discretion against
prosecution, unless legally or factually justifiable, should result in
remanding the individual to another accountability mechanism.
For example, persons may receive sentences other than the
deprivation of liberty, including: the personal payment of
reparations or compensation to the victims; the undertaking of
some form of community service; or the making of a public
apology. Other options could include the serving of limited
sentences, or the serving of only partial sentences, followed by an
amnesty or pardon, provided there are no a priori blanket
amnesties or pardons that fail to take into account the criminality
of the act and the consequences applicable to each individual
receiving such an amnesty or pardon. It is also suggested that
victims be allowed to participate as partie civile in those legal
systems that recognize this action so as to accord them the right
to claim compensatory damages in an appropriate legal forum.

E.  National Lustration Mechanisms

National lustration is a purging process whereby individuals who
supported or participated in violations committed by a prior regime
may be removed from their positions and/or barred from holding
positions of authority in the future. Though punitive in nature, these
mechanisms are used essentially as a political sanction which carries
moral, social, political, and economic consequences. The danger
with such mechanisms is that they tend to deal with classes or
categories of people without regard to individual criminal
responsibility, and thus, lustration may tend to produce injustice in
any number of individual cases. Furthermore, when lustration laws
result in the loss of any type of earning capacity, dependents of those
individuals who fall within the ambit of the lustration legislation suffer
when they may not have had any connection with the prior violations.
Lastly, these laws tend to have a stigmatizing effect that carries
beyond those who may have deserved such stigmatization and can
fall onto innocent third parties or family members.127
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F.  National Civil Remedies

National civil remedies are the development, within civil
legislation, of the right to bring suit by victims and their heirs,
which enable them to obtain certain civil remedies. For example,
individuals should be able to institute legal actions to obtain
compensatory damages or to receive some form or injunctive
relief, such as to compel the inclusion of a person in national
criminal prosecution or in the category of those subject to
lustration laws.128 Moreover, persons having certain rights under
civil law should also be allowed to join in national prosecutions as
partie civile in criminal proceedings.
Civil remedies should not be available to the victim exclusively in
the jurisdiction where the violation occurred.  However, while
some states have opened their courts to victims of violations that
occurred outside of their borders, this type of remedy is not
without difficulties. As a general rule, the “courts of one country
will not sit in judgment on the acts of the government of another
done within its own territory.”129

Thus, with few exceptions,130 this renders a foreign state immune
for its conduct within another state’s domestic legal system,
regardless of whether the action attributed to the state violates
international law.  For example, in Siderman de Blake v.
Argentina, the court held that Argentina was immune for its
alleged jus cogens violations of international law.131

Notwithstanding, while states have been unwilling to pass
judgment on the foreign sovereign, this rule has not prohibited
them from sitting in judgment of the acts of the foreign state’s
citizens, both state and non-state actors.132  Thus, if the domestic
legal system has an adequate basis to assert jurisdiction over the
person, then the state of nationality may permit either a civil claim
against the violator or a partie civile to complement its own
criminal prosecution.
Under the Torture Victim Protection Act,133 the United States
provides jurisdictional grounds for its nationals to sue an individual
for an official act of torture.  However, this cause of action is
limited by both the claimant’s ability to gain in personam
jurisdiction over the defendant and her exhaustion of local
remedies in the foreign jurisdiction.
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A requirement of personal jurisdiction over the offender
constitutes a serious limitation with respect to the victim’s pursuit
of a remedy, whether civil or criminal.  Unless the offender
happens to be in the jurisdiction by chance, this remedy is often
meaningless.  However, the national’s state could request
extradition based on a protective interest theory.  Nevertheless, if
the victim was unable to obtain a remedy in the foreign state, it is
doubtful that the state would either extradite the individual or
enforce the foreign civil or penal judgment.
A state has limited ability to provide a remedy to non-national
victims who were not injured in that state’s territory.
Notwithstanding, a limited number of national systems provide
access to a remedy for alien victims.  However, the exercise of
these domestic remedies are quite limited as a result of both strict
jurisdictional requirements and the reality of enforcing the
judgment.  The United States experience with the Alien Tort
Claims Act134 (“ATCA”) is illustrative of these limitations.
The ATCA states that “the district court shall have original
jurisdiction of any civil action by an alien for a tort only, committed
in violation of the law of nations or a treaty of the United
States.”135  Over the past twenty years, claims have been filed
under the ATCA by alien plaintiffs for genocide,136 war crimes,137

slavery,138 torture,139 forced disappearance,140 arbitrary
detention,141 summary execution,142 cruel, unusual, and degrading
treatment,143 and environmental damage.144  Under the ATCA,
only violators in their individual capacity can be named as
defendants, and as such a violator foreign state is immune.145

Furthermore, the court must be able to exercise in personam
jurisdiction over the individual defendant, which requires the
defendant to be present in the United States at least for service of
process.  This requirement presents a unique challenge and severely
limits the ability of a plaintiff to pursue a claim, as personal jurisdiction
is often achieved only by chance.  For example, in one case, a victim
of torture in Ethiopia who was living in exile in the United States
stumbled across her former torturer in a hotel in Atlanta where they
both happened to work.146

Moreover, while the potential monetary judgments in ATCA cases
are substantial, the actual likelihood of attaining full satisfaction from
the defendant is minimal. For example, in Mushikiwabo v.
Barayagwiza, over $100 million was awarded to five plaintiffs against
a single defendant arising out of the genocide in Rwanda.147
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Clearly, unless the defendant has significant assets in the
jurisdiction or his state of nationality is willing to enforce the
judgment, the victim will likely receive virtually no compensation.
Thus, as the ATCA illustrates, the domestic remedy in a third
state is a less than satisfactory remedy.  However, it does serve
the purposes of documenting the violations and providing at the
very least the victim with a public forum to expose and denounce
the perpetrator.

G.  Mechanisms for the Reparation of Victims

The provision of a remedy and reparations for victims of these
violations is a fundamental component of the process of
restorative justice.148 To this end, states and their national legal
systems serve as the primary vehicle for the enforcement of
human rights and international humanitarian law. Accordingly, the
existence of a state’s duties to provide a remedy and reparations
forms a cornerstone of establishing accountability for violations
and achieving justice for victims.  While monetary compensation
may certainly be central to this process, often victims or their
survivors desire solely that their suffering be acknowledged as
wrongful, their violators be condemned, and their dignity be
restored through some form of public remembrance.149  Thus,
perhaps the most important goals of this process are the “re-
humanization”150 of the victims and their restoration as functioning
members of society. Achieving these restorative goals is certainly
fundamental to both the peace and security of any state since it
eliminates the potential of future revenge and any secondary
victimization that may result from the initial violation.151

Notwithstanding the widespread abuses of recent history, few efforts
have been undertaken to provide redress to either the victims or their
families. This often results from the reality that the provision of
remedies and reparations are undertaken by either the violator
regime or a successor government that has treated post-conflict
justice as a bargaining chip, rather than an affirmative duty.
However, the international community has become increasingly
concerned with providing a legal framework that ensures the redress
of violations of human rights and international humanitarian law
norms. The 1985 Declaration of Basic Principles of Justice for
Victims of Crime and Abuse of Power152 (“Basic Principles of
Justice”) is perhaps the first expression of this desire.
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The Sub-Commission on the Prevention of Discrimination and the
Protection of Minorities continued the efforts to create a legal
framework for the redress of victims by producing a Draft
Guidelines on Victim Redress.153

Moreover, the inclusion of provisions addressing the
compensation of victims in the Rome Statute of the International
Criminal Court154 (“ICC Statute”) is further evidence of the growing
interest in furnishing a remedy to these individuals.  Most notably,
the latest manifestation of this concern is evident in the 1998
resolution155 of the United Nations Commission on Human Rights
that expressed the importance of addressing the question of
redress for these victims in a systematic and thorough manner at
the national and international level. Pursuant to this mandate, this
author has submitted to the Commission on Human Rights the
Basic Principles and Guidelines on the Right to a Remedy and
Reparation for Victims of Violations of International Human Rights
and Humanitarian Law.156

Victim reparation is essential to the process of restorative justice.
Mechanisms for victim reparation include the above mentioned
accountability mechanisms. For example, compensation can be
achieved through the execution of a civil judgment against a
culpable individual or state.  However, individuals or states are
often either unable or unwilling to ensure either full or partial
reparation.  In such cases, other mechanisms should be
considered such as state or international trust funds for the
purposes of compensating victims or providing them with
essential social services.  The Basic Principles of Justice157

encourages states to establish such funds. This call was heeded
at the last Preparatory Committee meeting on the Establishment
of an International Criminal Court held before the 1998 Rome
Conference when Egypt proposed including a connection
between victim compensation and the establishment of criminal
liability.158

Monetary compensation should not, however, be deemed the only
available remedy. Non-monetary forms of compensation should also
be developed, particularly in societies where the economy is unable
to absorb the loss of large monetary sums. The various modalities of
reparation do not exclusively involve some form of valuable
consideration or social service to redress a past harm.  Rather,
reparation could also include an accurate historical record of the
wrongful acts and a public acknowledgment of the violations.



406

These more intangible forms of reparation are achieved through
investigatory and truth commissions and domestic or international
prosecutions. Also, guarantees against repeated violations are
contemplated which result from either criminal sanctions against
the violator as a result of prosecutions, removal from power as a
result of lustration laws, or changes in a state practice pursuant to
injunctive relief.

VII.  Policy Considerations

Which of these accountability measures or what combination
thereof is appropriate in light of the circumstances of a given
conflict, the expectations of the parties to the conflict, and the
anticipated outcomes, will depend on a variety of factors which
must be considered in the aggregate. This is obviously not an easy
task and is one that is both challenging and fraught with dangers
affecting the lives and well-being of many. But it is a task that must
be guided by legal, moral, and ethical considerations. Accountability
is among these considerations. The accountability mechanisms
described above are not mutually exclusive; they are
complementary. Each mechanism need not be taken as a whole.
Rather, a portion of one or more may be used and combined with
others. No single formula can apply to all types of conflicts, nor can
it achieve all desired outcomes. Just as there is a range in the types
of conflict and types of peace outcomes, there is a corresponding
range of accountability mechanisms. In the final analysis, whichever
mechanism or combination is chosen, it is designed to achieve a
particular outcome which is, in part traditional justice, and wherever
possible, reconciliation, and ultimately, peace. In this respect, we
must not look at each mechanism exclusively from the perspective
of a crime control model, but also as an instrument of social policy
which is designed to achieve a particular set of outcomes which are
not exclusively justice-based.

So far, however, there exist no set of international guidelines by
which to match the type of conflicts, expected peace outcomes,
and eventual accountability mechanisms. Such guidelines are
needed in order to create common bases for the application of
these mechanisms and to avoid abuses and denial of justice.
What should be achieved is not only a sense of justice, but the
elimination of a sense of injustice.
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In choosing from among the various procedures, it must be
remembered that among the goals are to educate and prevent
and to shake people from a sense of complacency, one that
bureaucracies, including military and police bureaucracies, tend to
foster in a climate of silent conspiracy -- the omerta of these
bureaucracies must be eliminated.159

Accountability mechanisms, if they are to have a salutary effect on
the future and contribute to peace and reconciliation, must be
credible, fair, and as exhaustive of the truth as possible. The
fundamental principles of accountability must, therefore, take into
account:

1. cessation of the conflict and thereby the ending of the
process of victimization;

2. prevention and deterrence of future conflict (particularly
conflicts which may be initiated directly after the cessation
of the conflict being addressed);

3. rehabilitation of the society as a whole and of the victims
as a group; and,

4. reconciliation between the different peoples and groups
within the society.

At a minimum, the establishment of truth, as relative as it may be,
must be established in order to provide a historical record, so as
to mitigate the simmering effects of the hardships and hardened
feelings which result from violent conflicts that produce
victimization, to dampen the spirits of revenge and renewed
conflict, to educate people and, ultimately, to prevent future
victimization.160 Truth is, therefore, an imperative, not an option to
be displaced by political convenience because, in the final
analysis, there truly cannot be peace (meaning reconciliation and
the prevention of future conflict stemming from previous conflict)
without justice (meaning at the very least, a comprehensive
exposé of what happened, how, why, and what the sources of
responsibility are). Forgiveness can most readily follow from the
satisfaction of all parties, particularly those who have been
victimized, after that truth has been established.
It should be noted, however, that in this context, there is a
difference between the qualities of mercy and the qualities of
forgiveness.
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Whereas forgiveness is a change of heart towards a wrongdoer
that arises out of a decision by the victimized person, and is
therefore wholly subjective, mercy, on the other hand, is the
suspension or mitigation of a punishment that would otherwise be
described as retribution, and is an objective action which can be
taken not only by the victim but by those entrusted with
government and the administration of justice.161 Forgiveness is
not a legal action, but rather, primarily a relationship between
persons. The arena of resentment and forgiveness is individual
and personal in a way that legal guilt and responsibility are not.162

Institutions, states, and systems of justice cannot forgive; they can
pardon and show mercy.163 The act of mercy may arise out of
feelings of compassion or pity for the wrongdoer; however, these
feelings are to be distinguished from those of forgiveness, which
belong to the victim.

VIII.  Selecting the Appropriate Accountability Mechanism

Selecting the appropriate accountability mechanism in a post-
conflict environment for violations of international humanitarian
and human rights law norms requires the balancing of numerous
factors.  While accountability should never be bartered in a
realpolitik fashion in order to arrive at political expediency at the
expense of both the dictates of international law and the interests
of the victims, that does not necessarily mean that every
individual violator must be prosecuted in order to assure
accountability.
These factors, which should be balanced in deciding the most
appropriate accountability mechanism include, but are not limited
to:

1. The gravity of the violation: for example is it a jus cogens
violation (genocide, crimes against humanity, war crimes);

2. The extent and severity of the victimization;
3. The number of the accused;
4. Those who are the accused, i.e. the senior architect, low-

level executor, bureaucrat;
5. “Tu Quoque”: the extent to which both sides are equally

committed to international criminal standards;164

6. The current government: is the violator regime still in
power either de jure or de facto;
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7. The competence and independence of the domestic
judiciary;

8. The evidentiary issues;
9. The extent to which the conflict or violations have

subsided;
10. cultural concerns or “the will” of the community;
11. nature of the conflict: international or internal armed

conflict, or repressive regime.

None of the above listed factors should be exclusive in
determining the appropriate accountability mechanism that should
be employed in a post-conflict situation or a transition from a
repressive regime.  Each of the factors must be evaluated
individually and collectively in conjunction with the above listed
policy considerations (§ VII). Ultimately, the selection of a given
mechanism must be made in good faith in order to achieve a just
result and should be transparent and justifiable.  Moreover, the
selection must be acceptable to the victims, interested states, and
international civil society in light of applicable legal norms.
As a general rule, violations of jus cogens crimes should always
be subject to prosecution.  However, in deciding whether to
prosecute at the international or domestic level, other
considerations should be weighed. For example, if the
government in power is the violator regime, an independent
international prosecution might be favored. If, however, the
domestic judiciary retains its independence and competence, then
there might be little need to invoke international accountability
procedures. In contrast, even if there is a commitment to
prosecute, a significant breakdown in the local judicial
infrastructure might necessitate international prosecutions, or at
least an international investigative commission to collect and
preserve evidence for later adjudication when the judiciary is
again functioning.
Furthermore, large-scale victimization over a period of time would
tend to suggest the need for some form of a truth commission in
conjunction with prosecution in order to accurately chronicle the
violations. Whereas, an accurate chronicle of a limited number of
violations might be sufficiently made by the record at trial.
In addition, not every conflict situation requires the prosecution of
every possible accused.  Indeed, South Africa opted for a truth
commission to provide accountability for past human rights violations.
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This decision was made not to allow de facto impunity for the prior
regime, but rather based on the people’s determination that this
was the best manner in which to put its past behind it. Secretary-
General Kofi Annan, speaking on the International Criminal Court
in the context of the South African experience, stated:

“No one should imagine that [the clause which allows the Court to
intervene where the state is unwilling or unable to exercise
jurisdiction] would apply in a case like South Africa’s, where the
regime and the conflict which caused the crimes have come to an
end, and the victims have inherited power.  It is inconceivable
that, in such a case, the Court would seek to substitute its
judgment for that of a whole nation which is seeking the best way
to put a traumatic past behind it and build a better future”.165

The above factors should serve as a guide in selecting the most
appropriate accountability mechanism for international
humanitarian and human rights law violations. They should not,
however, be manipulated in order to provide the international
community and the victims with “Potemkin justice,” which is de
facto impunity. While speaking with respect to penalties for
crimes, the following words of Pope Pius XII are also applicable
with respect to the task of selecting an appropriate accountability
mechanism:

“It is possible to punish in a way that would hold the penal law up
to ridicule . . . . In the case where human life is made the object of
a criminal gamble, where hundreds and thousands are reduced to
extreme want and driven to distress, a mere privation of civil rights
would be an insult to justice”.166

Thus, in the context of a mass campaign of genocide, it would be
an “insult to justice” to preclude any form of prosecution in favor of
only publishing an accurate chronicle of the abuses.

IX.  The Right to a Remedy and Reparation for Victims

A.  The Duty to Provide a Remedy

The state’s duty to provide a domestic legal remedy to a victim of
violations of human rights and international humanitarian law norms
committed in its territory is well grounded in international law.
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Provisions of numerous international instruments either explicitly
or implicitly require this of states. Furthermore, a survey of
contemporary domestic legislation and practice reveals that states
endeavor to provide remedies for victims injured within their
borders.
The existence of a state’s duty to provide a remedy is grounded in
several international and regional conventions. With respect to
violations of International Humanitarian Law, the following
conventions implicitly recognize the right to a remedy since they
impose a duty on the violating party to provide compensation for
their violation: (1) The Hague Convention Regarding the Laws
and Customs of Land Warfare; (2) the Geneva Convention
Relative to the Treatment of Prisoners of War; (3) the Geneva
Convention Relative to the Protection of Civilian Persons in Time
of War; and (4) Protocol I Additional to the Geneva Convention.
With respect to violations of human rights norms, the ICCPR is
perhaps illustrative. The ICCPR declares that each state party to
the convention undertake:

(a) To ensure that any person whose rights or freedoms
as herein recognized are violated shall have an
effective remedy, notwithstanding that the violation
has been committed by persons acting in an official
capacity;

(b) To ensure that any person claiming such a remedy
shall have his right thereto determined by competent
judicial, administrative or legislative authorities, or by
any other competent authority provided for by the
legal system of the State, and to develop the
possibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce
such remedies when granted.167

While the ICCPR does not mandate a state party to pursue a
specific course of action to remedy the violation of protected
rights, the language of this provision clearly envisions that remedy
be effective, of a legal nature, and enforceable. Significantly, the
ICCPR renders the “act of state” defense inapplicable by ensuring
the duty to provide a remedy regardless of whether the violations
were committed by persons acting in an official capacity.
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This limitation is fundamental in ensuring that human rights and
international humanitarian law violations are remedied since these
acts are often committed only by states.
The International Convention on the Elimination of All Forms of
Racial Discrimination168 also exemplifies an explicit requirement
that states provide a remedy.
This convention requires states parties to:

“assure to everyone within their jurisdiction effective protection
and remedies, through the competent national tribunals and other
State institutions, against any acts of racial discrimination which
violate his human rights and fundamental freedoms contrary to
this Convention, as well as the right to seek from such tribunals
just and adequate reparation or satisfaction for any damage
suffered as a result of such discrimination”.169

Similar to the ICCPR, the International Convention on the
Elimination of All Forms of Racial Discrimination envisions that the
remedy be effective and carried out by competent tribunals and
official.
Other conventions also explicitly require that a state provide a
remedy for human rights violations. For example, the International
Convention on the Protection of the Rights of All Migrant Workers
and Members of their Families contains language identical to the
above quoted provision of the ICCPR.170  The following
instruments all contain provisions regarding the right to some form
of reparation, which implies the right to a remedy: (1) Convention
Concerning Indigenous and Tribal Peoples in Independent
Countries;171 (2) Convention Relating to the Status of Stateless
Persons;172 (3) Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment;173 (4)
Convention on the Rights of the Child;174 (5) American Convention
on Human Rights;175 (6) European Convention for the Protection
of Human Rights and Fundamental Freedoms;176 and (7) African
Charter on Human and People’s Rights.177

In addition to the conventional law, which creates a binding
obligation on the part of state parties, numerous international
declarations reaffirm the principle that a state has a duty to
provide a remedy to victims of human rights abuses and
international humanitarian law.  Perhaps, the most comprehensive
treatment of this duty is found in the Basic Principles of Justice.
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In addition, a survey of contemporary state practice as evidenced
in the substantive laws and procedures functioning in their
domestic legal systems confirms the duty to provide a remedy to
victims of these violations.
Several declarations of international and regional organizations
reflect the principle that a state has the duty to provide a remedy.
For example, the Universal Declaration of Human Rights plainly
articulates that “everyone has the right to an effective remedy by
the competent national tribunals for acts violating the fundamental
rights granted him by the constitution or by law.”178  The United
Nations Declaration on the Elimination of All Forms of Racial
Discrimination further reflects the concept that everyone shall
have the right to an effective remedy and protection against any
discrimination . . . through independent national tribunals
competent to deal with such matters.”179

In addition, the Declaration on the Protection of All Persons from
Enforced Disappearance envisions a duty to provide “an effective
remedy” as a means of determining the status of such
disappeared individuals.180  Furthermore, the declaration requires
“adequate compensation” for the victims.181  The Declaration on
the Protection of All Persons from Being Subjected to Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment
requires that the victim of official torture be “afforded redress and
compensation in accordance with national law.”182  The American
Declaration on the Rights and Duties of Man provides that “every
person may resort to the courts to ensure respect for his legal
rights”183 The Muslim Universal Declaration on Human Rights
issued by the Islamic Council states that “every person has not
only the right but also the obligation to protest against injustice; to
recourse and to remedies provided by the Law in respect to any
unwarranted personal injury or loss. . . .”184

The Basic Principles of Justice sets forth perhaps the most
comprehensive details concerning a state’s duty to provide a
remedy to individual victims.185 Primarily, the Basic Principles of
Justice states that victims are entitled to redress and recommends
that states establish judicial and administrative mechanisms for
victims to obtain prompt redress.186 However, it should be noted
that since the Basic Principles is primarily concerned with victims
of domestic crime, it is only applicable in the event that the
domestic criminal law of a given state has incorporated the
applicable human rights or international humanitarian norm.187
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The contemporary state practice evident in a survey of various
domestic legal frameworks reinforces the hortatory statements
contained in the above declarations as a norm of customary
international law.188 Many states have extensive human rights
protections within their national constitutions and provisions that
create a remedy in cases of their violation. For example, in states
such as Peru, Malta, Romania, Uruguay, and the United States,
the constitution contains either explicitly or implicitly an extensive
list of human rights guarantees and provides a remedy for their
violation.189 Other states perhaps lack specific legislation with
respect to human rights violations; however, their legal systems
contain other general remedies which encompass specific
violations.  For example, under Swedish and United Kingdom law,
domestic tort law provides a remedy for the compensation of
gross violations of human rights.190  In China the recently enacted
State Compensation Act and Administrative Proceedings Act
allows its citizens to receive compensation when they have been
denied their civic rights.191  Still other states, such as Cyprus and
Nepal, noted that they were in the process of enacting legislation
with respect to redressing individual victims.192

While the conventional and customary law do not impose an explicit
duty to create special procedures, the language of the international
instruments, noted above, contemplates that the remedy be
“effective” and administered by “competent” tribunals and personal in
order to provide “just” and “adequate” reparations. Thus, to the
extent that a state’s existing legal framework is inadequate to
handle the claim, it would seem that the state is implicitly in
violation of the requirements of the conventional law. For
example, Togo noted that during a period of internal strife, “l’Etat
avait perdu certaines de ses prérogatives: le gouvernement était
impuissant à faire réprimer les actes délictuels ou criminels qui
émaillaient cette période et la justice était loin de disposer des
moyens d’agir.”193 In response, to the failings of its judicial system
to respond to the needs of victims during this period, Togo noted
that it “a entrepris une séries d’actions visant à prendre en
considération la question du droit à restitution, à indemnisation et
à rédaptation.”194 Specifically, Togo planned to create a ministry of
human rights, adopt legislative measures aimed at compensating
victims of socio-political problems, and ensure the independence
of the judiciary and equal protection for all citizens.195
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Furthermore, even in instances where the judicial system has not
collapsed, a state may find it advantageous to establish special
procedures with respect to situations involving numerous
claimants, or with respect to the settlement and distribution of the
proceeds of lump sum agreements between states.196

The conventional and customary law reflects the principle that
both a state’s nationals and aliens will equally have the right to a
remedy for violations committed within the state’s territory.  This is
evident in the conventional law by the use of language such as
“any persons”197 and “everyone within their jurisdiction”198 when
referring to whom the state shall provide a remedy. Furthermore,
state practice also reveals that aliens are generally accorded
national treatment.199 Moreover, it should be noted that failing to
provide an alien an effective remedy amounts to a denial of
justice, which subsequently gives rise to an international claim by
the alien’s state of nationality.  Thus, clearly a state must afford
national treatment to aliens in the provision of remedies for
violations committed within its territory.

B.  Duty to Provide Reparation

A state’s duty to make reparations for its acts or omissions is fairly
well established in the conventional and customary law. For
example, the Permanent Court of International Justice affirmed
this proposition in The Chorzów Factory Case when it stated:

“It is a principle of international law that the breach of an
engagement involves an obligation to make reparations in an
adequate form.  Reparation therefore is the indispensable
complement of a failure to apply a convention and there is no
necessity for this to be stated in the convention itself”.200

Notwithstanding this general proposition, specific language in
international instruments specifically articulates the duty to provide
reparations. With respect to violations of international humanitarian
law, the major conventions which regulate armed conflict contain
provisions both vesting individuals with the right to claim compensation
against the state parties and requiring states to provide reparation for
their breaches. For example, the Hague Convention Regarding the
Laws and Customs of Land Warfare provides for the duty of a state to
pay indemnity in case of violations of its regulations.201



416

Furthermore, the Four Geneva Conventions of 12 August 1949
contain similar provisions with respect to the grave breaches of
the convention.202

In addition, Protocol I provides that a state party shall be liable “to
pay compensation” for violations of the convention.203

With respect to human rights abuses, both the conventions and
declarations provide that their violations shall be remedied with
some modality of reparations. Clearly, if the state is the author of
the violation, the duty to make reparations can fall to no other.
Furthermore, state practice reflects both the legal framework and
practice of providing reparations to victims. For example, the
United states government has provided redress to American
citizens and permanent resident aliens of Japanese ancestry who
were forcibly evacuated, relocated, and interned by the
government during World War II.204 In addition, Chile, in an effort
to account for its human rights abuses of past decades, has
created a national commission whose goal is to provide
compensation to victims’ families.205 Reparations include monthly
pensions, fixed sum payments, and health and educational
benefits.
Thus, it is perhaps well grounded in the conventional and
customary law that a state is under a duty to provide reparations
for its violations of human rights and international humanitarian
law.

Certainly a non-state actor who authors a human rights and
international humanitarian law violation is liable to make
reparations to the victims based on the conventional and
customary law.  However, the Draft Guidelines for Victim Redress
speak only in terms of the state duty to provide reparations. While
certainly a laudable aspiration, this principle with respect to
violations not attributable to the state is perhaps tenuous with
respect to all states. However, with respect to Europe, the
European Convention on the Compensation of Victims of Violent
Crimes206 (“European Compensation Convention”) mandates this
principal in instances when the applicable human rights or
international humanitarian law norms are incorporated within the
domestic criminal law. Further, with respect to other states, the
strongest support for this principle is similar provisions found in
the Basic Principles of Justice.
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The European Compensation Convention was established by the
states of the Council of Europe to introduce or develop schemes
for the compensation of victims of violent crime by the state in
whose territory such crimes were committed, in particular when
the offender has not been identified or is without resources.207

This convention does not mandate any particular compensation
scheme; rather, its focus is to establish minimum provisions in this
field.208 As a result, there are several significant limitations that
may be placed on the extent of the state’s duty to provide
compensation.
At a minimum, the European Compensation Convention
mandates that compensation be paid to either victims who have
sustained serious bodily injury directly attributable to an
intentional violent crime, or to dependants of persons who have
died as a result of such crime when compensation is not fully
available from other sources.209  In these instances, compensation
is to be awarded irrespective of whether the offender is
prosecuted or punished.210  However, as noted, a state may
impose several limitations on its duty to provide compensation.
For example, article 3 provides that:

“Compensation shall be paid by the State on whose territory the
crime was committed:

(a) to nationals of the States party to the convention;
(b)  to nationals of all member States of the Council

of Europe who are permanent residents in the
State on whose territory the crime was
committed”.

Thus, a state party can seemingly deny compensation to a victim
who is either a non-resident or a citizen of a state which is not a
member of the Council of Europe. Furthermore, the states may
limit compensation in situations where a minimum threshold of
damages is not met211 or based on the applicant’s financial
situation.212

Moreover, compensation can be reduced or refused: (1) on
account of the victims’ conduct before, during, or after the crime;
(2) on account of the victims’ involvement in organized crime; or
(3) if a full award is contrary to a sense of justice or public
policy.213
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With respect to countries that are not states party to the European
Compensation Convention, the Basic Principles of Justice
provides the strongest legal foundation for asserting that a state
has a duty to provide a victim with reparations.  The Basic
Principles of Justice states that :

“when compensation is not fully available from the offender or
other sources, States should endeavor to provide financial
compensation to:

(a) victims who have sustained significant bodily  injury or
impairment of physical or mental health as a result of
a serious crime;

(b) the family, in particular dependants of persons who
have died or become physically or mentally
incapacitated as a result of such victimization”.214

While this recommendation envisions reparations to crime victims,
it certainly would be applicable in cases where the applicable
international violations had been incorporated into the domestic
criminal law. A survey of national systems reflects this principle in
the growing state practice of providing reparations to crime victims
and their families when the perpetrator is unable.
In 1996, the United Nations surveyed state practices with respect to
the implementation of the Draft Basic Principle and received
responses form 44 states.215 In Cuba, Denmark, Finland, France,
Mexico, Jordan, Romania, and Sweden, the state’s financial
compensation was 100% of the reparations that the victim could
claim from the offender.216  Furthermore, 18 states reported that state
funds for compensation to victims had been established pursuant to
recommendations in the Basic Principles of Justice.217 The concept
of providing reparations from sources other than the violator has also
been recognized at the international level in the ICC Statute.218

While the European Compensation Convention and the Basic
Principles of Justice set an important precedent for establishing a
duty of a state to provide reparations for the conduct of non-state
actors, it should be noted that this duty is neither a universal norm
nor without significant reservations.  However, the principle is
certainly being put into practice as evinced by efforts of individual
states and the world community (through the trust fund
contemplated by the ICC Statute). Thus, the groundwork is
certainly being laid for establishing collective responsibility that
seeks to make victims whole again.
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X. Philosophical Considerations

History reveals that crimes committed in the course of conflict
typically occur after a breakdown in social controls. Some ascribe
it to cultural factors and argue that some cultures have a tendency
to be more cruel or violent than others.219 It is difficult to say,
however, whether these cultural factors are endemic, or whether
they are produced by social and economic conditions and by the
absence of effective legal and social controls. Accountability
mechanisms are, therefore, important because they tend to shore
up legal and social controls which are preventive, and they tend to
support the hypothesis of deterrence.
Human nature also has its darker side, and while evil can emerge
on its own without external inducement, it no doubt tends to
emerge more harmfully when external controls are reduced and
inducements offered. Impunity is certainly one of these
inducements, as is the prospect of indifference and the
expectation that the worst deeds may be characterized as
justified, reasonable, acceptable or normal.
Victimization frequently involves the dehumanization of the
prospective victims, frequently after a stage of psychological
preparation by the perpetrators. Anyone "less than human" can,
therefore, be dealt with as an animal or an object to which
anything can be done without fear or risk of legal or moral
consequence. Another approach is for the perpetrators to
characterize the victims as perceived threats, thus providing
rationalization for the ensuing victimization.
Such characterization can even rise to the level of self-defense
against individuals, or a group, portrayed or perceived as
constituting a threat or danger of some degree of plausibility and
immediacy. Thus, the victims can be perceived and portrayed as
being responsible for the victimization inflicted upon them, as if
they had done something to justify it, or had called for it by their
conduct, or for that matter, as in the case of the Holocaust, their
very being.220 This rationalization can even reach the point where
the perpetrators can perceive themselves as forced to inflict the
victimization. That reasoning can reach the absurd: the
perpetrators become the victims by being "forced" by the actual
victims to engage in victimizing conduct.
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Such distorted intellectual processes may be the product of inherent
evil. But, they are most frequently the product of evil manipulation by
the few of the many. From the days of Goebbels' and Streicher's
propaganda to the 1994 Rwanda Hutu incitements to kill the Tutsis, the
use of propaganda has been the main incitement to group violence.
Obviously, the less educated or the more gullible a society is, the more
likely it is to be induced into such false beliefs. But, there are many
other factors which influence the effectiveness of such techniques and
which use the accumulation of uncontradicted falsehood over time to
produce their deleterious effect. It is during that time that the
international community should mobilize on the basis of certain early
warning signals that group victimization is about to occur. Thus, the
prevention of such forms of victimization must be developed.
 Accountability mechanisms appear to focus on events after-the-
fact and may appear to be solely punitive, but they are also
designed to be preventive through enhancing commonly shared
values and through deterrence. Accountability, therefore, has a
necessary punitive aspect. However, it is also integrally linked to
prevention and deterrence. The weakness in the accountability
argument is that it is after-the-fact, but its strength is that it has a
crucial role to play in the formation and strengthening of values
and the future prevention of victimization within society.
As stated above, impunity is the antithesis of accountability. To foster or
condone impunity is as illegal as it is immoral. Frequently, impunity is
also counterproductive to the ultimate goal of peace. Indeed, large-scale
victimization arising out of international crimes is never safely hidden
away in the limbo of the past. It remains fixed in time in an on-going
present that frequently calls for vengeance, and longs for redress.
Victims need to have their victimization acknowledged, the wrongs
committed against them decried, the criminal perpetrators, or at least
their leaders, punished, and compensation provided to the survivors.
A more outcome-determinative consideration of the processes of
peace and the prospects of justice is to limit the discretion of
leaders who are involved in political settlement processes that are
intended to bring an end to conflicts.
These leaders' values, expectations, personal ambitions, positioning of
power, the degree of public support they possess, and, above all, their
responsibilities in connection with the initiation of the conflict and the
conduct of the hostilities, particularly when international humanitarian law
violations have occurred, affect the outcome of political settlements and
bear the most on the subsequent pursuit and integrity of justice processes.
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Leaders involved in conflict situations are those who negotiate
political settlements, usually through the mediation efforts of other
leaders. Without the involvement of leaders in conflict situations,
there can be no cessation of hostilities, and that is why they are
essential to the pursuit of peace. But, conversely, they may also be
opposed to the pursuit of justice. That is the essence of the
mediator's dilemma--how to bring about peace without sacrificing
justice. In most conflicts, that dilemma has been resolved at the
expense of justice. To avoid this dilemma in the future, the peace
negotiators, acting in good faith in the pursuit of peace, must be
immune from the pressures of having to barter away justice for
political settlements. That card must not be left for them to play in
the course of negotiating political settlements. Impunity must,
therefore, be removed from the "tool box"221 of political negotiators.

XI.  The Internationalization of Criminal Justice

The process of "internationalization" of criminal justice principles, once
considered to be limited by national boundaries, brought with it the
need to strengthen the pursuit of traditional United Nations goals in
crime prevention and criminal justice. Recent developments in
international criminal law need to be supported by initiatives aimed at
the reduction of criminality, an effective law enforcement and fair
administration of justice, respect for human rights and fundamental
freedoms and the promotion of high standards of fairness, humanity
and professional conduct. In this respect, the Vienna Declaration
points out that the challenges posed by crime and justice in the future
are at the very core of economic and social development and human
security. Continued and improved coordination and cooperation in the
administration of justice and crime prevention, particularly judicial
assistance between countries, are crucial in today's global society.
It appears a natural corollary that the "internationalization" of criminal
justice and increased inter-state cooperation should extend to
restorative justice, particularly those measures aimed at providing
redress for victims and other healing mechanisms. The establishment
of victims and witnesses units in the Yugoslavia and Rwanda Tribunals
was a positive developments, as it was positive that the Rome Statute
of the International Criminal Court broadened the concept and obliged
the Court "to establish principles relating to reparations to, or in respect
of, victims, including restitution, compensation and rehabilitation".



422

Victim compensation, when it is in the nature of a national or
international program, which allocates a certain amount to
compensation, must provide for a fair administrative method to
determine actual damages, as opposed to punitive damages.
Monetary compensation should not be deemed the only outcome,
while non-monetary compensation should also be developed,
particularly in societies where the economy is unable to sustain
large monetary sums.

XII.  Conclusion

Impunity for international crimes and for systematic and
widespread violations of fundamental human rights is a betrayal of
our human solidarity with the victims of conflicts to whom we owe
a duty of justice, remembrance, and compensation.
Accountability and victim redress are also fundamental to post-
conflict justice, as the re-establishment of a fair and functioning
criminal justice system in the aftermath of conflicts is the only
means to avoid impunity and ensure a lasting peace, which only a
viable criminal justice system can protect and guarantee.
To remember and to bring perpetrators to justice is a duty we also
owe to our own humanity and to the prevention of future violations
of international humanitarian and human rights law.222 To
paraphrase George Santayana, if we cannot learn from the
lessons of the past and stop the practice of impunity, we are
condemned to repeat the same mistakes and to suffer their
consequences.

The reason for our commitment to this goal can be found in the
eloquent words of John Donne:

“No man is an island, entire of itself; every man is a piece of
the continent, a part of the main . . .

Any man's death diminishes me because I am involved in
mankind, and therefore never send to know for whom the bell
tolls; it tolls for thee. . . .223 ”
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